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SYLLABUSBY THE COURT

1. “Wheretheissue on gpped fromthecircuit court isclearly aquestion of law or
involving an interpretation of astatute, we gpply ade novo sandard of review.” Syl. pt 1, Chrystal R

M. v. Charlie A. L., 194 W. Va. 138, 459 S.E.2d 415 (1995).

2. “Under W. Va Code, 38-5-10(1923), asuggestion isavailableto ajudgment
creditor where some personisindebted or liableto the judgment debtor or hasin his possesson or under
his control personal property belonging to the judgment debtor.”

Syl. pt. 2, Barber v. Barber, 195 W. Va. 38, 464 S.E.2d 358 (1995).



Per Curiam:

Appdlant Kathy Fdicano, the recipient of alargejury verdict rendered againgt gppellee
James M cClung, atempted to gain possession of $50,000 that appellee M cClung hed placed in abank
certificate of deposit. The lower court found that, because the funds had originated from aworkers
compensation award, Ms Felidano could nat reach them. Becausewefind that theinvesting of themoney

in a certificate of deposit stripped the money of its protected status, we reverse.

l.
BACKGROUND
OnMarch 22, 1993, gppdlee James Garland M cClung fired 2410 gauge shotguninto the
abdomen of gppellant Kathy Feliciano. Ms. Feiciano did not die, but sustained serious and permanent
injuries. Whilethe partiesdipute the eventsleading up to the shoating, Mr. McClung eventudly entered
aso-cdled“ Kennedy” pleacf gilty tothefelony of mdiciousassault." Mr. McClung received asentence

of oneto five yearsin the penitentiary. The briefsin the case reveal that he has since received parole.

But thiscaseisnot before us on any question of guilt or innocence. Ms. Feidanofileda

avil suit for damegesagang Mr. Garland for theinjuries she sustained inthe shoating.  After atrid, the

‘Mr. McClung daimed that the gun went off accidentally, but nonethdesshefound it in hisinterest
to enter aso-cdled Kennedy pleadf guilty. “ Anaccused may voluntarily, knowingly and understandingly
consent to theimpaogtion of aprison sentence even though heisunwilling to admit particpationinthecrime,
if heintdligently condudesthat hisinterestsreguireaguilty pleaand the record supportsthe condusion thet
ajury could convict him.” Syl. Pt. 1, Kennedy v. Frazier, 178 W. Va. 10, 357 S.E.2d 43 (1987).
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jury returned averdict of $939,450infavor of Ms Feliciano. Mr. Garland appeded theverdict, but this

Court refused his petition for appeal on June 24, 1997.

Atthetimeof thejury verdict, Mr. McClung apparently had scant resourceswithwhich
to pay Ms. Feliciano. However, sometime after thetrid, theWest VirginiaWorkers Compensation
Division granted Mr. McClung an award for hispermanent and total disability.” In additionto monthly
paymentsin an unknown amount, Mr. M cClung won an award of back pay of gpproximately $90,000.
Of thisamount, Mr. McClung gave gpproximately $30,000 to hisemandi pated children, put $50,000into

an interest bearing certificate of deposit (“CD”) at a Summersville bank, and spent the remainder.

Ms. Feliciano attempted to recover the $50,000 in the CD and obtained a Writ of
Execution on June 22, 1999. With this Writ, she obtained a Suggestion, which was served upon the
Community Trust Bank in Summersville. Asaresult, the bank liquidated the CD, and the money, plus
someinterest, now restsin the hands of the Circuit Clerk of Greenbrier County in an interest bearing

account.

Thelower court determined that thelaw will not permit Ms. Fdicianotorecover thefunds
In question becausethey camefrom aworkers compensation award, but thejudge dlowed thefundsto

stay in the possession of the circuit clerk, pending this appeal.

“Therecord revedsneither the nature of Mr. McClung’ sdisahility, nor precisdly whenhewon his
award.



Because we find that Mr. McClung' s placement of the fundsin an interest bearing
certificate of depogit condtituted aninvestment that effectively stripped thefunds of their character as

workers' compensation benefits, we reverse.

STANDARD OF REVIEW

Withthislimited issue on gppedl, our sandard of review isclear: “Wheretheissueon
goped fromthedreuit courtisdearly aquestion of law or involving aninterpretation of adtatute, wegpply
ade novo standard of review.” Syl. pt 1, Chrystal R. M. v. CharlieA. L., 194 W. Va. 138, 459

S.E.2d 415 (1995).

DISCUSSION

Thiscase hingesupon the degree of protection W. Va. Code§ 23-4-18 (2001) provides
ajudgment debtor who hasreceived abendfit awvard from workers compensation. Mr. McClung argues
that the satute prevents any party from reaching the money herecelved in hisaward, and thet thereisa
grong public palicy interest in protecting the proceads of such awvardsfrom creditors Ms Fdidano argues
that the public policy of compensating tort victims shoul d trump the public policy of preservingawards, or
inthedternaive, that Mr. M cClung has changed the nature of thefundsby investing them, such that they

should no longer receive the protection of the statute. The statute reads, in pertinent part:



Except as provided by this section, compensation snall be paid only
to such employees or their dependents, and shall be exempt
fromall claims of creditors and from any attachment, execution
or assignment other than compensation to counsel for legal services,
under the provisonsof, and subject to thelimitationscontained in section
gxteen, articlefiveof thischapter, and other than for theenforcement of
ordersfor child or spousa support entered pursuant to the provisons of
chapter forty-eight of thiscode. . . .

W. Va. Code § 23-4-18 (2001) (emphasis added).’

Thebagsfor thisprotection isthat the purpose of the Workers Compensation Actis as
the nameimplies, to compensateworkers. “The obvious purpose of the Legidaturein enacting into law
the so-cdled *Workmen's Compensation Act” must be bornein mindin adecison of the question involved
here.” McVey v. Chesapeake & Potomac Telephone Co., 103 W. Va. 519, 522-3, 138 S.E. 97,
93(1927). Theintent of thelaw dlowing permanent tota disability awardsisto provide support for injured
employeesand their families when some misfortune rendersthem unable to work. Theintent of the
protectionsof W. Va. Code § 23-4-18 (2001) isto seethat theinjured employeein need of support

actually receivesit.

We natethat thelaw contains many safe harbors where the recipients of certain kinds of
income may find shelter from ordinary collection efforts:

Thelaw of the Siate of West Virginiaisrepletewith exemptionspotentialy
aoplicableto judgment debtors. The generd exemption provison found

*The amendments of 2001 made minor, technical changesto the code section that do not bear
upon the outcome of this case.



in W. Va. Cond. art. V1, 8§48 providesfor ahomestead and apersond
property exemption. Salary, or wagesbeing suggested may beexempted
under Chapter 38, Artides5and 5A. Inaddition, ajudgment debtor may
petition thecircuit court to dter the uggestee execution on the grounds of
undue hardshipto himor to hisfamily. W. Va. Code 46A-2-130[1974].
Our law at thistime a so exempts unemployment benefits, W. Va. Code
21A-10-2[1982], workers' compensation benefits, W. Va. Code
23-4-18[1976], welfare benefits, W. Va. Code 9-5-1[1970], unripe
crops W. Va. Code 38-8-14[1923], money paid by afraterna benefit
society or lodge, W. Va. Code 33-23-21 [1957], life insurance
proceeds, W. Va. Code 33-6-27 (1957) and 33-6-28[1957], judicia
retirement benefits W. Va. Code 51-9-4 [1957], public employee
retirement benefits, W. Va. Code 5-10-46 [1957] and teacher
retirement benefits W. Va. Code 18-7A-30 [1941].

Furthermore, federd law currently exempts (among other items)
socid security benefitsfrom execution, levy, attachment, or garnishmentt,
42 U.S.C.A. 8407 [1974], supplementa security income benefits 42
U.S.C.A.§1383[1982], veteran benefits38 U.S.C.A. §3101[1982],
and seamen’swages 46 U.S.C.A. § 11109 [1983].

Vanscoy v. Neal, 174 W. Va. 53, 57, 322 S.E.2d 37, 41 (1984).

Thethrugt of dl of these exceptionsisthat court and legidatorshave found asubgtantia
public purpasein compensating cartain peoplefor certain reesons, and that dlowing creditorsuntrammeed
accessto these fundswould thwart theintended policies. Aswe noted inacasededling with “undue
hardship” for debtors:

[T]he court in dedling with the purposes underlying the poor debtor’s
exemption currently embodied in W. Va Code § 38-8-1 (Cum. Supp.
1978) dated thet the object of theexemptionwas “. . . for the protection
and benefit of apoor debtor and his helpless family, to give them the
breed of lifeand apillow whereon to lay their heed, to save them from
destitution and absolute want.” 1d. at 162-63, 35 S.E. at 993.



Cottrdl v. Public Finance Corporation, 163W. Va. 310, 316 n.8, 256 S.E.2d 575, 580 n.8 (1979)
(quoting, Satev. Allen, 48 W. Va. 154, 162-63, 35 S.E. 990. 993 (1900)). Accord, Miller v.
Brown, 177 W. Va 292, 352 S.E.2d 41 (1986); ACF Industries, Inc. v. Credithrift of America,

Inc., 173 W. Va 83, 312 SE.2d. 746 (1984).

Nonethdess, our caselaw hasesablished that the beneficiary of aworkers compensation
award could concavably losethe protection afforded by W. Va Code § 23-4-18 (2001). Inthecaseof
Billingdeav. Tartdl, 127 W. Va. 750, 35 S.E.2d 89 (1945), alawyer who assisted an injured worker
inwinningaworkers compensation award sought payment for hiseffortsout of thefundsawarded. The
defendant hed placed the fundsin abank account, and thelawyer argued, in part, that the funds should be
relessed becausetheact of placing theminthebank had changed the character of thefunds, strippingthem
of the statute’ s protection. The Court disagreed, and explained:

But did thiscompensation money loseitsexemption by itsbeing depogited
in the bank? We think not. It has not been spent; it has not been
Invested; it has not been commingled with other funds; it hasnot lost its
identity. True, themoney, by depogt in bank, becamethe property of the
bank, and the depositor thereby exchanged for hismoney thebank’s
credit for alikeamount. But we cannot disregard the facts of modern
businesspractice. Money in substantial sumsisnot carriedonone's
person. The defendant had no practica way to collect his compensation
except to clear hischeck through abank, no reasonable or practicable
method of safeguarding it except by leaving it on deposit, and no
convenient or practical way of using or spending it except by availing
himsdf of thefadlitiesof abank. Indl probability, he never had acent of
the money in hishandsin cash. It was crediit to his benefit when held by
the state; it was credit in the drawee bank when he received a check
therefor; and it wascreditin no greater degreeor different character when
left on deposit in the collecting bank. It must be regarded as



“compensation” until its character has been changed in substantid and
legal degree.

Billingdeav. Tartdl, 127 W. Va. 750, 759-60, 35 S.E.2d 89, 94 (1945). The Courtin Billingdea
focusad onwhether or not the money had logt its character ascompensation. “ It hasnot been spert; it has
not been invested; it has not been commingled with other funds it hasnot logt itsidentity.” Id. Inour view,
thecruad digtinctionisthat the character of themoney had not changed in someway incongsent withthe
award' sorigind purposg, i.e. the support of theinjured worker. Likethe Court in Billingdea, wefed
that investing the money from an award isat oddswith the supposad need for support, which isthe besis

for the statutory protection from creditors.

Intheinstant case, Mr. McClung argues that the funds were not “invested” by being
exchanged for acartificate of dgpodt. Hemaintainsthat the CD isessentidly abank account, and thet the

logic of Billingdea and the protections of the Satute should il provide him asafe harbor. Wedisagree

We acknowledge that the distinction between abank account and “ an investment” is
exceedingly finein thiscase; we do not wish to creste atrgp for the unwary, nor dowewishtoinvitea
blizzard of briefsin which atorneysfor creditorsargue the subtle differencesthat may exist between
different types of bank accounts. However, by their nature, cases such asthisrequire some degree of fact
specificandyss. Intheingant case, Mr. McClung, who has no dependents and continuesto receivea

periodic payment from the Workers Compensation Division, and who has evidenced no intent to



compensate Ms. Fdliciano in any fashion from any source, took the proceeds from his award and
exchanged them for acertificate of depost. Wehavedifficulty characterizing the certificate of deposit as

anything other than an “investment.”

Thus, under the circumstances of the present case, wefed that acertificate of depogtis
aninvestment, and once Mr. McClung invested the procesds of hisaward in such afashion, the protections
of W. Va Code § 23-4-28 (2001) no longer apply tothosefunds. Aswehavehdd previoudy: “Under
W. Va Code, 38-5-10 (1923), asuggestion isavailableto ajudgment creditor where some personis
indebted or liableto thejudgment debtor or hasin hispossesson or under hiscontrol persond property
belonging to the judgment debtor.” Syl. pt. 2, Barber v. Barber, 195 W. Va. 38, 464 S.E.2d 358

(1995).4

*That code section provides in pertinent part:

(& Uponasuggestion by the judgment creditor that aperson isindebted
or liableto thejudgment debtor or hasin the person’ s possession or
control persond property belonging to thejudgment debtor, which debt
or liability could be enforced, when due, or which property could be
recovered, when it became returnable, by the judgment debotor in a.court
of law, and which debt or ligbility or property issubject to thejudgment
creditor’ swrit of fieri facias, asummons againgt such person may be
issued out of the office of the derk of thedrcuit court or of the magistrate
court of the county inwhich thejudgment creditor obtained thewrit of fieri
fadas, requiring such person to answer the suggestion inwriting and under
oath. . ..

W. Va. Code § 38-5-10 (1995).



Accordingly, wefind that the funds ($50,000, plusinterest) now in the hands of the Circuit
Clerk of Greenbrier County do not enjoy any protection under W. Va. Code § 23-4-28 (2001), and are
subject to standard collection practicesunder W. VVa. Code8 38-5-10 (1995), or any other gpplicable

section.

V.
CONCLUSION
For thereasonsstated, thejudgment of the Circuit Court of Greenbrier County is reversed

and remanded for further proceedings consistent with this opinion.

Reversed and remanded.



